
Abstract of thesis 

The topic of this PhD thesis is the legal regime of mergers and acquisitions in Continental and 

Anglo-Saxon law systems.  

An overall research dedicated to the issues presented, is missing so far in our specialized literature. 

The rich documentation, the case-law analyzed, and the amplitude of the lege ferenda proposals  

recommend this paper. 

The topic addressed falls within the sphere of private law, respectively of commercial law. During 

the fundamental research thesis an interdisciplinary approach takes place the field of competition 

law, consumer law, international trade law, labor law, fiscal law, civil law, civil procedural law, 

criminal law, criminal procedural law. At the same time, there are notions in the field of 

accounting, but also in the evaluation of the enterprise, respectively of econometrics. 

The scope of the subject involved the approach of the national legislation, the EU legislation as 

well as the legislation of the United States. 

In each chapter there are references to the doctrine and jurisprudence of some U.E. member states, 

achieving a comparative analysis, with the purpose of formulating de lege ferenda proposals to 

improve both national and EU regulation. In the sections examining the Anglo-Saxon law, the 

references made primarily concern the specialized legal literature and U.S. case law. 

Keywords: merger, merger effects, merger nullity, right of withdrawal, opposition, professional, 

consumer, antitrust, competition. 
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THE LEGAL STATUS OF MERGERS AND ACQUISITIONS IN THE CONTINENTAL 

AND ANGLO-SAXON LEGAL SYSTEMS 

 

The current economic realities shows that entrepreneurs do business in a highly 

competitive environment, which determines companies to frequently resort to mergers and 

acquisitions, for economic reasons, in order to amalgamate resources (production factors) involved 

in the development and diversification of economic activities.   

Subject: The subject of this doctoral thesis is the legal regime of mergers and acquisitions, 

in the continental and Anglo-Saxon legal systems. The topic addressed here falls within the sphere 

of private and commercial law. In the fundamental research paper, an interdisciplinary approach 

is used, encompassing competition law, consumer law, international trade law, labor (and 

employment) law, tax law, civil law, civil procedure law, criminal law, criminal procedure law. At 

the same time, accounting and econometric concepts are used, as well as notions of company 

assessment.  

Domain: The scope of this topic entails an approach of national, European and U.S. 

legislation. In each chapter, there are references to the doctrine and case law (jurisprudence) of 

some EU Member States, in a comparative analysis, with a view to advance proposals for lege 

ferenda, which are meant to improve both national and European legislation. In the sections where 

Anglo-Saxon law is analyzed, I refer to the legal literature and legal practice of both English and 

American law. 

Structure: This doctoral thesis comprises 354 pages and it is structured in six chapters. 

Each chapter has a minimum of three sections, divided into sub-sections. At the end of the thesis, 

the conclusions and proposals of lege ferenda are presented. The paper ends with the bibliography 



(Romanian and foreign titles), including monographs, studies and articles, European and national 

legislation, Romanian, European, French, Italian and American jurisprudence (case law). 

Key words: merger, draft merger, merger effects, nullity of merger, right of withdrawal / 

right to withdraw, objection proceedings, professional, consumer, anti-trust, competition.   

Sum-up: In what follows, I will summarize the main ideas in each chapter, section and 

sub-section.  

The first chapter, entitled “The concept of merger and its legal nature”, contains three 

sections.  

The first section deals with the notion of merger. This is analyzed as presented in the 

comparative continental law, then in the common law system, with special regard to the definition 

given in the American law, which distinguishes between the merger by absorption and the merger 

by amalgamation. We stand by the definition of merger by acquisition as the operation governed 

by the provisions of art. 241 of the Companies Act, for the situation in which the acquiring 

company holds all the shares (titles) of the company being acquired. As a result, it is concluded 

that the legal norms (as analyzed in this paper) that regulate the merger by absorption are also 

applicable in the case of the merger by acquisition. 

        The concept of merger is compared to that of consolidation, focusing on the civil legislator’s 

view, whereby consolidation leads to the creation of a new legal entity, as opposed to the concept 

expressed in Act 31/1990, which stipulates that changing the legal status of a company, the 

extension of its duration or any other changes made in the company charter – consolidation 

included - do not entail the creation of a new legal entity.  

In the last sub-section of this first section, the cross-border merger is presented, comparing 

the provisions of the Companies Act - which was adopted for the harmonization of the national 

and European legislation - with the provisions of Directive 2011/35/E.U. 

Section 2 is dedicated to the theories on the legal nature of the merger, namely the traditional 

and the changing theory, with its version called the contractual theory. The point of presenting 

these theories is, on the one hand, to analyze the comparative legal solutions (e.g. French, Italian, 

German, Belgian and American literature) and, on the other hand, to clearly distinguish the notion 

of merger from other related notions, in the context of potential criticisms against these theories. 

For example, in the case of contractualist theory, a critical aspect is that it focuses solely 

on the external aspects of the operation, more specifically, on the relationships that are formed 



between the companies in question, ignoring the effects of the merger on the internal life of the 

companies involved. In this context, the merger is equated either to an exchange contract or a 

non-specified contract, even to a marriage contract. 

(The specific difference is, however, that, in the case of marriage, the contract can be 

terminated at any given time, whilst in the case of a business merger agreement, it can only be 

terminated within the period of time prescribed by law. In addition, the merger cannot be 

considered a simple contract, given that we can identify at least two other fundamental elements 

that characterize this business deal: changing the constitution (articles of association) of the 

companies involved and the major structural changes brought about by the decrease / increase 

in capital, as appropriate.) 

In the American law, the analysis of the legal nature of the merger leads to an equivalence of 

the merger by absorption with the American term “merger” and the merger by amalgamation with 

the notion of “consolidation”, as used in this paper. 

Section 3 aims to put forth a new definition for merger, as a notion considered to have a hybrid 

(mixed) legal nature, in which both contractual elements and institutional (corporate) elements are 

present, but the latter prevail.  

The second chapter, entitled “The merger procedure”, contains eight sections.  

Section 1 includes controversial aspects, in response to the question "What kind of companies 

can merge?"  

As far as the direction of the merger is concerned, it is the larger, economically stronger 

company that, as a rule, absorbs a smaller / weaker one. Among the exceptions to this rule, the 

French legislation and case-law are often analyzed as prototypical, leading to various reasons why 

the companies involved in such business deals choose to reverse the direction of the merger. Thus, 

the company in economic distress may hold some non-transferable assets or it may have a famous 

brand name; or the ensuing merger would result in the loss of particularly important contracts or 

maybe certain tax benefits are envisaged. 

Other controversial aspects analyzed refer to the possibility of participation in the merger of 

a company subject to insolvency proceedings, the possibility for a company with an ad hoc 

mandate (i.e. involved in off-court settlement proceedings) to be involved in a merger deal, as well 

as the possibility of a merger between a trading company and a cooperative society. 



Section 2, which focuses on the draft merger, considers issues such as: the pre-merger period, 

the draft merger as a source of obligations, the elaboration of the draft merger, the legality 

verification of the draft merger, the expert report, as well as the advertising procedures concerning 

the draft merger. 

Section 3, dedicated to the protection of the associates / shareholders of the companies 

participating in the merger deal, includes sub-sections about: preliminary matters, the right of 

withdrawal of the associate / shareholder, as viewed from the perspective of Directive 

2011/35/U.E. on the merger of joint-stock / public limited companies in the legal systems of 

EU member countries, but also in the light of the role which the right of withdrawal fulfils.  

Other related issues are also presented, such as: the regulation of the right of withdrawal in 

the Companies Act, with a special focus on joint-stock / public limited companies (PLCs), sole 

proprietorships and partnerships, but also the limited liability companies (LLCs); the time for 

exercising the right of withdrawal, but also the exercise of that right, with the analysis of the 

situations pertaining to its freedom of exercise, its conditional character, as well as the effects 

of exercising the right of withdrawal. 

When addressing the topic of redemption of shares, we start from the rule established by the 

Companies Act, according to which the price paid by the company for the shares of the 

withdrawing party must be determined by an independent authorized expert and calculated as an 

average value resulting from the application of at least two valuation methods recognized by the 

legislation in force at the time of evaluation. 

By analyzing the share redemption procedure, it is concluded that, in order to legally exercise 

their right of withdrawal, the shareholders must meet two cumulative conditions: to draw up and 

sign a declaration of withdrawal, which they will then hand over at the headquarters of the 

company in question and to submit their shares as well; in our opinion, this is the only way to 

initiate the redemption offer, because a new legal situation implies a definite expression of one’s 

will in this regard. 

As for the price of shares, it is shown that the concept of legal price is not present in the 

Anglo-Saxon legal system, particularly because of the lack of codified laws in this matter, but the 

notion of fair price (right price) is used instead, which has been assimilated into the European 

legislation; we thus propose, by lege ferenda, a definition of the fair price concept in the European 

law, especially since there is no definition or system of objective criteria for determining it. In 



principle, the judge is the one who will decide the right (fair) price which is due to the withdrawing 

shareholder, based on expert evaluations, in case this aspect could not be settled amicably.   

It is concluded that, by lege ferenda, the provisions concerning the determination of the share 

price should be supplemented by the legal provisions of Act no. 99/2013 (sanctioning G.O. no. 

24/2011), concerning some aspects of goods valuation, i.e. international assessment standards. It 

is also proposed, as an alternative to legal pricing, to conclude an agreement to determine the price. 

It is considered that such a price convention is valid, but it is conditional upon stating objective 

criteria for setting the price, having the market price as benchmark. 

If the shareholder is dissatisfied with the price set by the expert, they will be able to take 

legal action against the company, thus skipping the direct conciliation proceedings laid down 

in art. 720 of the Civil Procedure Code, as it is considered that this legal remedy is stipulated 

not only for professional shareholders, but it is also applicable to non-professional 

shareholders, when a mixed (professional-non-professional) legal relation arises.  

As for the notification of shareholders, according to art. 243 para. (1) of the Companies Act, 

in harmonization with the provisions of Directive 2011/35/EU on the mergers of joint-stock / 

public limited companies, the management of each company are required to draw up a detailed 

written report, explaining the merger process and justifying it both legally and economically and 

especially specifying the exchange rate of the shares. 

The establishment of civil liability for managers, directors or experts for errors committed in 

the preparation and realization of the merger represents another protective measure of the 

associates / shareholders and concerns especially the cases where the exchange ratio of shares 

causes damage the shareholders of the absorbed company. 

After several preliminary considerations, section 4 - on the protection of creditors of the 

merging companies – treats aspects concerning:  

- the conditions for triggering the objection (opposition) proceedings, with details regarding  the 

prior and non-receivable character of the debt (claim), but also of the damage caused to 

creditors;  

- the makers of the claim, the cumulation of the action for annulment with the action in 

opposition (objection proceedings), the legal time frame for triggering the objection 

proceedings, as well as the related issue of the calculation and the legal nature of the 30-day 

objection period;  



- the litigation (court settlement) of the objection proceeding, as well as the comparative law on 

the right of objection. 

It has been found, firstly, that, unlike the Romanian case law, the French court practice makes 

the triggering of the objection proceedings conditional upon the existence of a due claim, which 

must also precede the publication date of the draft merger; secondly, in the Italian legislation, the 

right of objection encompasses a broader area of debt types than it is the case in the French or 

Romanian law. Thus, in the Italian law, the right of objection covers all types of debt (claim): 

social claims, mortgage or privileged (preferred) debts, conditional claims and even litigious 

claims. 

In section 5, entitled “The approval of the draft merger by the General Meetings of the 

merging companies”, we present the procedural rule that regulates the adoption of the merger 

resolution by the statutory bodies, under certain conditions (such as the quorum and majority 

required to amend the constitution acts), which are imposed by law or stipulated in the companies’ 

constitution acts (acts of incorporation), but also the rule introduced with the re-publication of the 

Companies Act (article 241), according to which the General Meeting of the Shareholders must 

adopt two resolutions: one for the company being acquired (absorbed) and another one for the 

acquiring (absorbing) company.  

At the same time, we present and analyze other specific rules, pertaining to joint-stock / 

public limited companies (PLCs), sole proprietorships and partnerships, and limited liability 

companies (LLCs), with a special focus on the case of the merger between a parent company and 

its subsidiaries.  

Section 6 deals with the liability of experts who have drawn up the report on the draft merger, 

which is deemed to be civil tort in nature, because it is based on the decision of the delegated 

judge, according to the provisions of art. 243 of the Companies Act, so the liability is to be 

assumed, as a consequence, under the provisions of art. 1349 of the Civil Code. 

Section 7, dedicated to the invalidity (nullity) of the companies’ merger, lists and analyses the 

arguments substantiating the differences between the invalidity of the merger and that of the 

company. The triggering causes for the invalidity (nullity) of the merger may be the assumption 

that the merger was carried out without being authorized by the judge delegate by the Registrar of 

Companies, who is legally empowered to carry out the legality verification, after the submission 



of the companies’ draft merger, but also the nullity of resolution of one of the companies that voted 

the draft merger, such as the invalidity triggered by majority abuse.  

In presenting the legal action of the invalidity (nullity) of merger, we emphasize its judicial 

nature, the legal time limit for making the claim, the possible legal claimants, the time limit for the 

remedy of the nullity of merger and the possibility of reversing the court resolution by which the 

merger was approved. 

The general and special effects of the invalidity (nullity) of merger are then presented, 

followed by a section listing the conclusions of the entire chapter.  

The third chapter, entitled “The control of mergers and acquisitions in EU law and U.S. 

law - a comparative approach” comprises four sections. 

After the first section, dedicated to preliminary considerations, in the second section, the 

progress of competition regulations and merger control in the European Union is dealt with, 

building upon the regulations prior to the Treaty of Lisbon, continuing with the acts sanctioned 

as anti-competitive under the Treaty on the Functioning of the European Union (T.F.E.U.) and 

concluding with several aspects of the control of economic concentration operations among 

companies. 

Section 3, entitled "Aspects of merger and acquisition control and in the European law", 

starts from the concept of “concentration”, as governed by article 1, paragraph 1 of (EC) 

Regulation no. 139/2004 of the Council, of 20th January 2004, identifying two types of control:  

- in the first type, control is unique, whereby a single company exerts decision-making 

influence over another company;  

- in the second type, there is joint or common control, whereby two or more legal / natural 

entities may have decision-making influence over another company.  

The concept of “European dimension” is then treated, taking into account the fact that, in 

order to apply the basic provisions of the Regulation, the European Commission must 

determine whether the concentration in question has a European dimension, depending on 

some value thresholds, in which case the concentration falls under the jurisdiction of the 

Commission. 

The purpose of calculating turnover thresholds is not to assess the market position of the 



parties forming the economic concentration or their operational impact, but simply to establish 

jurisdiction, i.e. whether it remains under the competence of the national jurisdiction or falls 

within European jurisdiction. In this context, we have analyzed both the situations in which 

the European Commission's exclusive competence is exercised (on concentrations with a 

European dimension) and those which qualify as exceptions from exclusive jurisdiction.  

As for the procedural aspects applicable to the control of mergers in the EU, the 

notification is first analyzed, then the request for referral to the National Competition Authority 

(NCA) or the request for referral to the European Commission, respectively. The merger 

examination procedure also stipulates a suspension period in the implementation of the 

concentration. 

What follows is the investigation, phase one and phase two, and then the background 

(substantive) assessment of concentrations, which is made using a dominance test. The purpose 

of the dominance test is to carry out an analysis in order to determine whether a dominant 

company is likely to emerge as a result of concentration or whether there is a risk that an 

already existing dominant company might strengthen its superior position. The important thing 

is that, regardless of the potential risks, the ultimate effect that is to be avoided is obstructing 

competition. 

In the substantive analysis of mergers, it is necessary to establish the market position of 

the parties and to carry out an ex-ante analysis of how their position will be altered after the 

merger. The Commission views the market share and, in particular, the increase in market 

share brought about by the transaction, as indicators of market power growth and are therefore 

assessed in order to determine if that concentration will result in a significant obstacle to 

effective competition. The concentration will be declared compatible with the single market 

when the dominant position is certain to be temporary and cease, as it is very likely that a new 

economic agent should enter that market. 

Section 4, called “Merger control and antitrust laws in the U.S.”, contains the first antitrust 

decisions made in the common law system, an overview of the American antitrust regulations 

and the rules used to establish the anti-competitive character of some practices, such as the per 

se (flat) rule (principle), as well as the rule of reason principle, each of them being followed 

by significant case law. A conclusion that can be drawn from the analysis of the two rules is 



that the specific dichotomous approach (the per se principle) has been replaced with a more 

elaborate analysis, which involves examining social, economic and even political values, 

associated with the rule of reason. 

What follows is an enumeration of antitrust regulations for the merger control in the U.S., 

namely the Sherman Antitrust Act and the Clayton Antitrust Act, treated comparatively. While 

the Sherman Act was adopted in 1890 by the U.S. Congress, the Clayton Act was adopted in 

1914, with a view to complete the provisions of the Sherman Act, as the latter was considered 

inefficient for the control of mergers, following the evaluation of its effects.  

The Clayton Act regulates the specific practices that the Sherman Act cannot address, 

including the prevention of mergers and acquisitions that can "substantially diminish competition 

or tend to create a monopoly", preventing prices, services and discriminatory allowances (unfair 

payments) in trade relations and requiring large corporations to notify the Government about any 

possible mergers and acquisitions. The purpose of the Clayton Act provisions (and, in particular, 

its section 7) is to suppress anti-competitive practices in the early stages, before they reach a level 

that would require the application of the provisions of the Sherman Act.  

In conclusion, although the Clayton Act brings a qualitative increase in the means of 

controlling any agreements / contracts with anti-competitive potential, some aspects remain 

unchecked, such as: the acquisition of assets, mergers and consolidations, as proven by case-law. 

However, the 7th section of the Clayton Act has the good merit of codifying the notion of relevant 

market in such a manner as to allow seised courts greater freedom in determining the market in 

question. 

Special attention is paid to the federal agencies whose establishment has been imposed by the 

need to distinguish between behaviors and practices that stimulate economic efficiency and those 

that restrict competition on U.S. territory. The first position is occupied by the Federal Trade 

Commission (F.T.C.). It was created on September 26 1914, when President Woodrow Wilson 

signed into law the Federal Trade Commission Act. A decisive argument in setting up this agency 

was the quality of the analysis and investigation carried out by a qualified and independent body 

of experts working within the agency. The existence of an independent antitrust agency is an 

additional guarantee for the protection of the rights of consumers of goods and services in the U.S. 

Although, according to its legal status, F.T.C. is an independent agency, the legislative power (the 

US Congress and Senate) have a strong influence on it. 



Another federal agency is the Antitrust Division, within the US Ministry (Department) of 

Justice (DoJ). It was established in 1933, by the Department of Justice, which decided that this 

division was solely responsible for enforcing antitrust laws. The division is led by the Assistant 

Attorney General, who is appointed by the President of the United States and confirmed by the 

American Senate. It has jurisdiction in both civil and criminal matters regarding the control of 

competition. 

The legal provisions regulating notifications are contained in the Hart-Scott-Rodino Antitrust 

Improvements (H.S.R.) Act and constitute a genuine procedural code. In 1976, the American 

Congress adopted the H.R.S. Act, thus laying the foundations for the merger control review 

process in the U.S. With this law, the ex-post merger control (after its execution) became an ex-

ante (preventive control), prior to the completion of the concentration operation.  

The relevant market represents the main framework where competition among companies 

develops or is affected. It is therefore defined according to two dimensions: the relevant product 

market and the geographically relevant market, analyzed in detail in distinct sub-sections.  

As for the legal basis underlying the delimitation of the relevant market in the US, there is a 

combination of the provisions contained in sections 1 and 2 of the Sherman Act and the provisions 

contained in section 7 of the Clayton Act. In the case of Swayne Co. vs. Sunkist Growers Inc. 

(1967), the Court held, before addressing the substantive aspects of the case, that the determination 

of the relevant market - in the event of infringement of the provisions of section 1 and 2 of the 

Sherman Act and section 7 of the Clayton Act - is to be carried out in a similar manner. Looking 

into the criteria for determining the relevant market in the US, we find that, in substance, there are 

no differences as compared to those used in the EU. 

At the end of the section, the hypothetical monopolist test, i.e. Small but Significant and Non-

transitory Increase in Price (SSNIP) is presented; it aims to identify the lowest possible market 

where a hypothetical monopolistic economic agent has the opportunity to practice a small, but 

significant and continuous increase in price, considering it as the relevant market. 

The fourth chapter, entitled “The effects of mergers”, deals with this topic throughout seven 

sections.  

The first section is dedicated to general considerations on the effects of the mergers, in the 

light of the legal systems in Europe, Romania and other EU member states. The moment when a 

merger takes effect is also analyzed in this section, as well as the opposability of these effects to 



third parties, with reference to national legislation and comparative law. The merger is a lengthy 

process, consisting of a sequence of stages and procedures, so it is not possible to pinpoint the 

moment when the merger effects actually occur; for this reason, its explicit stipulation by the law 

became necessary.  

The second section examines the general effects of the merger, analyzing: the constitutive, 

translative and extinctive effect. The creative effect is present in the case of merger by creation 

(consolidation), when new companies are formed; this effect is absent in the case of the merger by 

absorption. The transfer of rights (assets) could lead to the conclusion that an increase in the social 

capital of the acquiring companies invariably occurs. This aspect is clarified when the balance 

sheet is drawn up, as it will reflect the manner in which the social capital of the acquiring company 

is affected. But the conclusion that, in the case of merger by absorption, the increase in social 

capital invariably occurs, may be proved wrong if the absorbed company has negative assets. 

The third section refers to the date when the merger comes into effect. A first aspect analyzed 

refers to the production of the effects of the merger on a date determined by law. As for this rightful 

production of the merger effects, it is stated that, in the case of a new company (merger by 

creation), that date is set imperatively, in the sense that it is not possible to derogate from that rule 

by conventional means. The merging companies involved in a merger by absorption have the 

possibility to derogate from the rule established by law, in that they can conventionally establish 

another date for the production of the effects of the merger. The possibility of derogating from the 

rule established by law is conditional. 

Section four is dedicated to the analysis of the effects of merger on company administrators 

(managers). Among the aspects to be analyzed during the merger negotiation period, one concerns 

to the fate of the dissolving company’s directors, and another one concerns the categories of 

persons who will ensure the management of the newly created company. In analyzing these 

problems, we have considered the two previously analyzed forms of merger, known in the 

Romanian legislation as merger by absorption and merger by creation (consolidation), i.e. the 

creation of a new company. 

An important aspect analyzed concerns the legal responsibility (accountability) of the 

managers (administrators) involved in the merger, which can take the form of civil or criminal 

liability. The civil liability of the administrators is analyzed from two perspectives: a contractual 



perspective, when the damage affects the shareholders / associates and a tort perspective, when the 

damage affects third parties, too. This double perspective is present in both Romanian and French 

law, but in the Romanian law, there is a differentiated treatment in the case of civil tort liability 

with respect to associates and a separate treatment in relation to third parties. The Companies Act 

stipulates, in art. 245 para. 1, that the administrators or members of the absorbed company's board 

of directors are to be held accountable by the associates for any irregularities committed in the 

preparation and realization of the merger. Although the legal text does not expressly specify it, 

these provisions are also applicable to managers of companies engaged in a merger by absorption. 

It is proposed, by lege ferenda, to amend the legal text, in the sense of explicitly extending the 

managers’ accountability to the case of the merger by creation (of a new company). 

In section 5, the effects of the merger on guarantee agreements and lease agreements are 

identified. The legal provisions governing the effects of the merger do not contain express or 

special provisions specifying how the transfer of contracts is to be carried out. As established by 

court practice, their transfer will be similar to other elements of the merged assets.  

Contracts (agreements) represent the legal support of the company's activity, as well as its 

relations with third parties, natural or legal persons. It is therefore natural that the assignment of 

assets should be accompanied by the transfer of contracts from the portfolio of the company which 

ceases to exist. The transfer is automatic, as it is not conditional upon the fulfillment of any special 

procedures, except those imposed by the merger itself, as of right, because this aspect is regulated 

by the law. 

The sixth section analyses the effects of the merger on elements pertaining to intellectual 

property and trade secret. The merger involves the universal transfer of the assets of one or more 

companies to another company, i.e. the transfer of all rights and obligations with economic content. 

The special nature of the trade secret entails the fulfillment of additional conditions, apart 

from those imposed by the merger procedure. Unlike other intellectual property rights, in the case 

of commercial secrecy, the transfer of information will entail the conclusion of a new privacy 

agreement, assumed by the representatives of the company that benefits from the merger. 



The communication of secret information to the competent bodies of the acquiring company 

will be carried out in such a manner as to ensure the transfer of confidential data, but also to 

preserve the secret character conferring economic value to such information. 

The seventh section comprises the conclusions. Universal transfer is the essential 

characteristic of a merger and it implies the transfer, as of right, of all contracts (agreements) 

belonging to the company that ceases to exist as a result of the merger. The acquiring company 

shall be subrogated for all the rights and obligations of the company which ceases to exist; in other 

words, it acquires a double quality of simultaneous debtor and creditor. This subrogation does not 

imply a novation. In the matter of merger, unlike that of assignment, the intuitu personae factor 

does not constitute an impediment to the continuation of the contracts of the company which ceases 

to exist. 

The fifth chapter, entitled “The impact of the merger on the status of employees” treats 

this theme in four sections. 

The first section examines the European and national regulations in the field, the scope of 

those rules and the exceptions to their application. The concept of company is also analyzed, as 

well as the transfer of companies from the perspective of the national and European legislation. It 

is estimated that, by lege ferenda, it is necessary to complete Act no. 67/2006 by introducing an 

article defining the notion of company, all the more so as the Romanian legislation already contains 

definitions of this notion, but the content of these definitions is surprisingly different. 

As for the area of application of Directive no. 2001/23/C.E. ratio personae, it is addressed 

to both employees and employers, as the transfer operations are initiated by the latter, but affect 

the situation of the former. As for the spatial (local) incidence of the directive, it applies to transfer 

operations which are carried out within the territory of a single state, but also to intra-European 

operations, as the location of the transferor's headquarters is not relevant.  

The second section examines the effects of the merger on the legal status of the employee. 

Large-scale restructuring operations, including mergers, produce significant effects on the legal 

situation of the employees of the companies involved. The merger of companies may be subsumed 

into the concept of company transfer and it will therefore be subject to the legal provisions 

regulating that operation. Thus, in the case of company transfer, we can speak of altering the legal 

identity of the employer.  



In a merger, there is a change in the legal situation of the companies involved, by 

terminating the existence of a company / of all merging companies, for the benefit of a pre-existing 

company or a company on the verge of incorporation. The employer may order the subsequent 

dismissal of employees, but this decision must not be motivated by the merger operation.  

In section three, entitled “The protection of employees in the case of company transfer 

under U.S. law”, we analyze the relevant regulations and obligations imposed on the employer, as 

well as the effects of the transfer on individual and collective labor contracts. 

American law, unlike the continental legislation, did not have to integrate supranational 

regulations. The regulation of the legal situation of employees involved in the transfer of 

companies was based on the provisions concerning the relations between employees and union or 

their representatives. A characteristic of these rules is that the individual rights of employees are 

relatively limited and the situation of employees is precarious. 

As regards the transfer of the company, the transferor (assignor) and the transferee 

(assignee) enjoy almost total freedom in this matter. In the American law, the protection of the 

employee is approached mainly from a collective perspective and only as an exception from an 

individual perspective. Some of the individual rights include, for example, the right to be notified 

in the event of the initiation of collective proceedings, technical unemployment or the shutting 

down of the workplace. 

The fundamental difference from the European legal system is that, under the American 

law, there is no principle stipulating the protection of the rights of the transferred employees, not 

even for a specified (limited) period of time, as there is no obligation to maintain the collective 

labor agreement concluded with the assignor either.  

In section four, we present the conclusions regarding the effects of the merger on the legal 

status of the associates. We identify existing similarities and differences between European and 

Romanian regulations, on the one hand, and between these regulations and the US legislation in 

this matter, on the other hand.  

Unlike the European employee, the US employee enjoys only insignificant protection with 

respect to dismissal. Thus, in the US legislation on this matter, there is no special regulation 

regarding the protection of the employee in the event of dismissal or in that of the transfer of the 

company. Moreover, in the American law, in the case of a contract of employment concluded for 

an indefinite period of time, the employee may be dismissed at any time. On the other hand, the 



same employment contract may be terminated on the basis of specific reasons or even without any 

reason at all. 

The sixth chapter, entitled "Aspects of competition law and consumer protection in the 

matter of mergers", deals with this theme in 6 sections. 

The first section contains general considerations regarding consumer protection legislation. 

From the analysis of the EU consumer protection legislation, one can notice an excessive 

fragmentation, which is due mostly to two causes. Thus, there is no European instrument to 

facilitate the general applicability of the relevant legislation. In this respect, one can notice a 

significant number of directives governing the different consumption segments. Furthermore, the 

use of directives in this matter, alongside the rule allowing for minimum harmonization, has 

contributed to the birth of national consumer protection systems, which are characterized by 

variable degrees of differentiation. 

The second section is dedicated to defining the notion of consumer, professional and non-

professional. The notion of consumer was perceived differently in EU member-states, with both a 

subjective and an objective meaning. In the objective sense, the concept includes producers, 

manufacturers, traders - all those actors included in the concept of economic agent, as well as those 

who acquire goods for their own use. According to subjective meaning, a person must meet two 

conditions in order to qualify as a consumer, namely: to acquire, possess or use a good/service and 

the acquisition, possession or use should be destined solely to person’s own personal needs. One 

can see that, with regard to consumer protection issues, the European legislation uses the following 

procedure: it addresses a certain issue and provides solutions strictly to this problem. 

It is considered necessary, by lege ferenda, to amend this procedure, in the sense of promoting 

an integrative vision, by adopting a regulatory framework, bringing together all the directives 

issued in this matter and regulating all the issues related to consumer’s protection. 

The professional is, by definition, the person exercising a profession or concluding contracts 

in the exercise of his/her profession. As for the contents of the profession concept, it is considered, 

in the literature, to be an ordinary activity, which a person carries out on a regular basis, in order 

to procure the resources necessary for their living. This activity is characterized, on the one hand, 

by regularity (a characteristic which did not lead to doctrine-related debates) and, on the other 

hand, by a lucrative character (which is a controversial aspect in the literature). 



The term 'non-professional' designates a person who contracts an activity for professional 

needs, but outside his/her area of expertise, which justifies the granting of protection similar to the 

one granted to a natural person, as a consumer. The protective measures for the natural person, as 

a consumer, have been established due to its vulnerable position as part of the consumer contracts. 

For this reason, it is considered that the assimilation of the legal entity within the notion of 

consumer is contrary to the vision of the European legislator, because this legal entity has the 

means and expertise necessary to conclude a consumer contract with full knowledge of the facts 

and in an informed way.  

The third section further examines consumer contract issues. In the Romanian and foreign 

literature, the consumer contract has not been subject to a critical analysis, for a long period of 

time. In terms of spreading and evolution, this type of contract can be compared with the 

employment contract, but with the mention that the latter has been the subject of numerous 

doctrinal analyses. A similarity between the two types of contracts is represented by the fact that 

the legislator considered it necessary to ensure the protection of the vulnerable party. Thus, 

protective measures were put in place, to account for the obvious disparity of power between 

employer and employee on the one hand, and professional and consumer, on the other hand. 

In the context of the increasing complexity and standardization of social relations, there has 

been a significant growth in the importance of the protection of the employee and the consumer, 

in the modern consumption society. Beyond the similar aspects, which are sociological rather than 

legal in nature, one can notice some obvious differences between the two types of contracts. Thus, 

if a contract of employment is based on a legal subordinating relation between the employee and 

the employer, in the case of a consumer contract, this issue is not specified, since there is no legal 

definition of that contract. Although there is an imbalance of power between the professional and 

the consumer, we consider that it cannot be equated with the subordinating relation existing 

between employer and employee. 

The fourth section examines issues related to the prohibition of anti-competitive practices, the 

functioning of the competitive market and consumer protection. The consumer's legal means of 

defense are presented, both in the EU law and in the U.S. law.  

As a result of an anti-competitive agreement, the companies involved will no longer be 

interested in providing high quality services and goods for competitive prices; consequently, 

consumers will have to pay higher prices for a qualitatively inferior offer. Such an agreement will 



lead to price increase on the market, so the consumer will no longer benefit from the positive 

effects of competition.  

In conclusion, the presence of such an agreement will not stimulate companies to innovate, so 

that the offer will consist of goods and services of a lower quality than those offered on a 

competitive market. On a competitive market, prices are set freely, but they are justified mainly 

by the costs of the company in question. In such a situation, the actual damage suffered by the 

consumer is determined by the fact that they will have to pay a disproportionate price in relation 

to the real value of the purchased product / service. At the same time, the dominant company is 

able to remove its competitors, which will result in the disappearance of the latter’s services and 

products from the market, which will in turn reduce the supply.  

By lege ferenda, we consider it is necessary to supplement European legislation by including 

consumer protection among the reasons why an anti-competitive agreement should not sanctioned 

by law. 

When the damage is produced by anti-competitive behavior, the consumer may resort to 

private action, which may be exercised individually or collectively (as a group). Recovering 

damages is difficult, as the use of private action is complicated (if not impossible), due to the 

unpredictable way of calculating the damage suffered by the consumer. 

In the EU, unlike the U.S., in matters of competition, a clear distinction is made between 

public action and private action. Thus, public action falls within the competence of specialized 

authorities and it deals with sanctioning anti-competitive practices. 

Private action is initiated by the damaged persons, it seeks to remedy the damage and falls 

within the jurisdiction of the national courts. In the EU, practices affecting the free competition 

are sanctioned at institutional level, being the responsibility of authorities with the necessary 

expertise in this matter. 

For a while, public action has actually been the only way to suppress anti-competitive 

practices, while private action was used quite rarely. On the contrary, in the US antitrust system, 

private action prevails, a situation determined by the way in which American society is organized, 

the importance given to private initiative and the tradition of defending citizens' rights in law 

courts. 

Section five ("Special aspects regarding consumer protection in the case of mergers in the 

U.S. law") presents the objectives and means used to achieve consumer protection. As regards 



consumer protection in the U.S., the main (though not the only) competent authority in this matter 

is the Federal Trade Commission (F.T.C.). One of the main objectives of the F.T.C. is consumer 

protection against fraudulent and anti-competitive practices. 

Section 4 of the Clayton Act entitles injured persons to demand the sanctioning of 

infringements of anti-trust laws and to force the guilty parties to pay punitive damages, the amount 

of which may be the triple of the actually incurred damage. In common law systems, the possibility 

of punitive damages was acknowledged prior to the adoption of the Clayton Act. The novelty 

brought about by this law is the fact that the granting of damages is conditional upon meeting the 

criteria for civil tort liability. 

The Discovery procedure, present in the Anglo-Saxon legal system, allows the plaintiff 

(claimant) damaged by an antitrust practice access to internal data and information related to the 

activity of the defendant, prior to the beginning of the trial. This access is carried out only under 

court control. Access to this information may be required to enable the applicant to gather evidence 

against the opposing party and to assess the extent of the damage suffered as a result of their 

misconduct. This procedure is not foreign to the civil / continental law system either, where the 

defendant may be forced to provide evidence in his possession, in so far as it is necessary for the 

claimant to prove the justice of their claim. 

A first element which is specific only to the continental law system is that the request for such 

evidence is only possible after the commencement of the trial concerning the damage suffered as 

a result of an infringement of competition law. In the American system, on the basis of the 

Discovery procedure, the complainant may have access to a variety of evidence, data and 

information and may even request interrogations or call for testimonial evidence. Another 

difference is that, under the American law, the complainant is not kept to specify the exact 

information or document they are looking for, but only the category of documents that they wish 

to consult, which may be damaging for the defendant, as free access is thus granted to work 

documents which may be vital for his/her professional activity.  

The paper ends with a part devoted to the general conclusions and proposals of lege ferenda. 

 

 

 

 



 

 


