Rezumat

Teza de doctorat intitulata ,,Infractiunile de serviciu” isi propune sa demonstreze, intr-
0 maniera critica si riguros stiintifica, ca aceasta categorie de infractiuni ocupa un loc axial in
arhitectura dreptului penal roman, deoarece reprezinta punctul de intersectie dintre autoritatea
statului, legalitatea exercitarii functiei publice, protectia patrimoniului public si privat, precum
si garantarea efectivi a drepturilor si intereselor legitime ale persoanei. In configuratia actuala
a Codului penal, materia este reglementatd in Titlul V privind infractiunile de coruptie si de
serviciu, Capitolul II consacrand, intre altele, delapidarea, purtarea abuziva, abuzul in serviciu,
neglijenta in serviciu, uzurparea functiei si dispozitiile de extindere a raspunderii ori de
agravare, ceea ce confirma optiunea legiuitorului romén de a trata atingerile aduse bunei
functiondri a autoritdtii publice nu ca simple abateri disciplinare de intensitate sporita, ci ca

forme grave de deviere de la exigentele legalitatii si loialitatii functiei.

Lucrarea pleacad de la premisa ca infractiunile de serviciu nu pot fi intelese adecvat
printr-o lectura exclusiv literald a normelor de incriminare, intrucat ele reflectd o tensiune
structurala intre necesitatea reprimdrii conduitei functionarului care deturneaza exercitiul
atributiilor sale si obligatia statului de a respecta exigentele de claritate, previzibilitate si
proportionalitate ale legii penale. In acest sens, teza relevi ci nucleul dogmatic al materiei il
constituie raportul dintre Indatorirea de serviciu, notiunea de functionar public in acceptiunea
dreptului penal, forma de vinovatie, urmarea imediatd si standardul de ilicit care justifica
interventia represivd a statului. Dintre toate aceste incrimindri, abuzul in serviciu rdmane
epicentrul controversei doctrinare si jurisprudentiale, Tntrucat textul art. 297 Cod penal a fost
supus unei veritabile reconstructii constitutionale prin jurisprudenta Curtii Constitutionale, care
a statuat cd sintagma referitoare la indeplinirea ,,in mod defectuos” a actului trebuie inteleasa
in sensul incalcarii legii, iar nu al simplei nerespectari a unor reguli de oportunitate, eficienta

administrativa sau bune practici.

Din aceasta perspectiva, cercetarea sustine, cu fermitate, ca adevarata miza a analizei nu
consta in sporirea retorica a represiunii penale, ci in delimitarea severa dintre ilegalitate penala,
ilegalitate administrativd si simpld incompetentd manageriald. O teza doctorald autentic
valoroasd nu poate transforma dreptul penal intr-un instrument de cosmetizare moralda a
administratiei si nici Tntr-un substitut al raspunderii disciplinare sau civile. Dimpotriva, ea

trebuie sa arate cd numai incédlcarea unei Indatoriri de serviciu stabilite prin lege, sdvarsitd in



cadrul exercitarii atributiilor, cu forma de vinovatie cerutd de norma de incriminare si
producand urmarea prevazutd de lege, poate justifica stigmatul penal. Tocmai aici rezida
exigenta suprema a demonstratiei: dreptul penal trebuie sd ramana ultima ratio, nu un refugiu
comod pentru slabiciunile administratiei publice si nici o arma flexibila, expusa arbitrariului

interpretativ.

Pe fond, teza evidentiazd ca infractiunile de serviciu protejeaza un obiect juridic
complex, in cadrul cdruia buna desfasurare a activitatii entitatilor publice sau a celor ce exercita
un serviciu de interes public se afla intr-o relatie indisolubila cu increderea cetateanului in
autoritatea statului. Delapidarea sanctioneaza tradarea increderii institutionale de catre cel care
administreazd sau gestioneaza bunuri, purtarea abuziva reprimd manifestarea violenta ori
degradanta a autoritatii, abuzul in serviciu incrimineaza instrumentalizarea functiei impotriva
finalitatii sale legale, neglijenta 1n serviciu acopera forma culpabila a incalcarii indatoririlor, iar
uzurparea functiei sanctioneaza exercitarea frauduloasa a prerogativelor puterii publice. Privite
sistemic, aceste fapte nu reprezintd episoade disparate, ci diferite fete ale aceleiasi patologii
institutionale: ruptura dintre puterea conferitd de stat si obligatia juridica de a o exercita numai

n limitele legii si in interesul ordinii publice.

Contributia criticd a lucrarii consta si in demontarea unei confuzii persistente in practica
judiciard si In discursul public, anume aceea dintre rezultatul administrativ nefast si ilicitul
penal. Nu orice decizie proasta, inoportuna sau paguboasa constituie, eo ipso, infractiune de
serviciu. A sustine contrariul ar insemna convertirea raspunderii penale intr-o forma de control
generalizat al administratiei, incompatibild cu principiul legalitatii incriminarii si cu exigentele
statului de drept. Prin urmare, teza afirma ca dreptul penal nu poate sanctiona simpla ineficienta,
lipsa de viziune ori eroarea birocraticd decat in masura strictd in care aceste conduite se
subsumeaza, fara echivoc, tipicitdtii legale. Aceasta observatie este cu atdt mai importanta cu
cat materia a fost marcata, in ultimele decenii, de o expansiune interpretativa ce a creat riscul
ca infractiunea de serviciu sa devind o notiune-umbrela, apta sd inghita domenii care, intr-un

sistem sanatos, ar trebui rezolvate prin drept administrativ, disciplinar sau civil.

Teza propune o analiza critica, deopotrivd dogmaticd si practica, a infractiunilor de

serviciu din dreptul penal al Romania, plecand de la tensiunea structurald dintre exigenta

.....

previzibilitate si non-arbitrar in incriminare.



Axul de noutate este dublu: (i) o analiza sistematica a ,,izvorului obligatiei de serviciu”
ca element de tipicitate, reconfigurat decisiv prin jurisprudenta Curtea Constitutionala a
Romaniei si prin interventia legislativa din 2023 asupra abuzului si neglijentei in serviciu; (ii)
o metodd de delimitare robustd intre raspunderea penald si rdspunderile administrativ-
disciplinare, calibrata pe criterii de gravitate, prejudiciu, vatamare si risc social, cu recomandari
tehnice de aplicare pentru instante si administratie. Rezumatul imbind cadrul normativ (Cod
penal si legi conexe), jurisprudenta suprema (ICCJ, CCR) si doctrina roméni recents,
formuland propuneri de reforma menite sd reduca litigiozitatea interpretativa si sa stabilizeze

practica judiciara.



ABSTRACT

The thesis focuses on a unitary analysis of offences committed in the performance of
official duties under the Criminal Code, from a normative, jurisprudential and criminal-policy
perspective. | have identified the need for these offences to be interpreted strictly, in accordance
with the principle of legality in criminalisation and with constitutional requirements, without
the unjustified extension of criminal liability to mere administrative breaches.

The central point of the research is the analysis of the relationship between the criminal
provision establishing the offence and the extra-criminal legal provision that lays down the
official duty. The thesis starts from the premise that criminal liability may be incurred only
where the public official breaches a duty provided by law, in accordance with the case law of
the Constitutional Court, in particular Decision no. 405/2016, which redefined the content of
the notion of "defective performance” within the offence of abuse of office.

The thesis examines the influence of the case law of the Constitutional Court and of the
High Court of Cassation and Justice on the field of offences committed in the performance of
official duties, analysing decisions concerning the typicality of the act, the notion of public
official in the criminal-law sense, aggravated forms of the offences and their effects on judicial
practice. The decisions analysed include, among others, Constitutional Court Decision no.
405/2016, Constitutional Court Decision no. 458/2017, High Court of Cassation and Justice
Decision no. 18/2017 and High Court of Cassation and Justice Decision no. 1/2015.

An important component of the research is the delimitation of offences committed in
the performance of official duties from other forms of legal liability. The thesis argues that
criminal law should not be transformed into an instrument for correcting every administrative
illegality, and that a clear separation is necessary between criminal liability, disciplinary
liability, administrative liability and civil liability.

At the same time, the thesis analyses the difficulties generated by the notions of
damage, infringement of rights and legitimate interests, as well as by the definition of the
active subject of offences committed in the performance of official duties.

The thesis identifies several aspects that are insufficiently developed in the specialised
literature, including the absence of a general theory of the official duty with criminal-law
relevance, the insufficient analysis of the relationship between the criminal provision and the
extra-criminal legal provision, the lack of clear criteria for distinguishing criminal unlawfulness
from administrative unlawfulness, and the need to clarify the autonomous notion of public

official in the criminal-law sense.



Following the research, | consider that these aspects justify the need for a unitary
conceptual reconstruction of the entire field.

The purpose of the research is to develop a unitary theory of offences committed in the
performance of official duties, by clarifying the normative foundation, the limits of typicality,
the criteria for distinguishing between the various forms of unlawfulness, and the effects
produced by constitutional case law on criminal law.

The objectives are aimed at rigorously defining the notion of official duty, establishing
the legal status of the active subject, analysing the legal structure of the main criminal offences
and critically evaluating criminal policy in this field.

The research methodology is complex, employing the criminal-law method, the
normative method, the historical method, doctrinal analysis, case-law analysis, the comparative
method, logical and systematic analysis, teleological interpretation, critical analysis, criminal-
policy analysis, the interdisciplinary method, terminological analysis and causal analysis, all
integrated into a final synthesis intended to build a unitary conception of offences committed
in the performance of official duties.

The structure of the thesis includes an analysis of the legal content of offences
committed in the performance of official duties, a study of the legal object, the subjects, and
the objective and subjective elements, the relationship between offences committed in the
performance of official duties and other offences, as well as a comparative-law analysis, while
the research concludes with a series of de lege ferenda proposals.

In the conclusions and recommendations formulated as de lege ferenda proposals, |
considered the redefinition of the conditions for the existence of abuse of office by introducing
the requirement of significant damage or serious infringement, the explicit differentiation
between simple abuse and the form aimed at obtaining an undue benefit, the clarification of the
relationship between the public official in the criminal-law sense and the public official in the
administrative-law sense, the legislative definition of the notions of damage and infringement,
the establishment of a special ground for reducing liability for the public official who reports
the offence and repairs the damage, the adaptation of official duties to the use of digital systems,
the introduction of mandatory professional training programmes in criminal matters for public
officials, and the specialisation of judicial authorities in the field of complex offences

committed in the performance of official duties.



